Ten Tips for Leasing Commercial Space

by Robert C. Pearman, Jr. Esq.

maller tenants enfering nto com-

mercial lease negotiations have tra-
ditionally been at a disadvantage, forced
into accepting boilerplate leases, with
fine print and legal language dratted by
the property owners and their attor-
neys. The resultis ofién woleave tenants
unaware of the costs and fabilities they
actually incur. During periods of reces-
sion in the commercial and rerail rental
market, more flexibility arises in the
negonating positons of tenanis. Never-
thetess, if the snrall business tenant is
unaware of the nuances of lease negotia-
tion and key legal and business aspects,
he or she will not be able to take full
economic advantage of the benefits ofa
weak rental market, and may be taken
advantage of in a strony one.

. Following are just 10 points that may
help guide you to ask- the right ques-
tions and seek the right concessions frons
your prospective landlord.
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1. Pass Through Expenses. Landlords
desive to “pass through” to tenants
much of the building’s operating ex-
penses. These expenses may take the
form of increases to real estate taxes or
insurance premiums, and colleaively,

Common Area Mamntenance charges

{CAM) which can include everything
from security 1o landscaping and re-
modeling a lobby or resurfadng park-
ing lots. When combined with typical
yearly increases in monthly rent (esca-
lation clauses), the effect on bottom Hne
leasing expenses are drgwmatic,. Tenants
should warrow the wording of the operat-
ing expenses provision by exchuding many
foresecable expenses which donot ben-
efir that renant and items unforeseen
initially but which could become a sur-
prising, substantial obligaton in the
future, e.qg., costs related to govern-

" ment requirements such as sprinkler

retrofitting. These seek to ensure that
costs of large, long-term capital im-
provements are spread over the useful
life of those improvements and not all
cluarged when incurred during your
lease term and seek an upside cap on
the amount of increase due to pass
throughs. The tenant should negotiate
the right ro audit the landlord’s books
and records on this point.

2. Property iaxes. The sale of real
property that has not changed hands
for many years can tigyger a bigproperty

tax reassessment. I occupying a building

in than circwrustance, orwhere you have
reason to believe a sale may soon occur,
seek language that wili lessen the effects

of reassessrnent on your lease payments.

8. Tenant Liability. When a lease is
ambiguous as to which party shall pay
for required structural repairs, the ten-
ant is at risk that it could be construed
as the tenant’s obligation to pay. This
risk is heightened in long-term leases.
Thus, auoid signing leases where you make

broad, sweeping promises about compliance

with laws and maintaming the premises
in compliance with all regulations; try
to expressly make i the landlord s respon-
sibility to take care of earthquake retro-
fitting, asbestos abatement, and other
large-scale, structurally related capital
improvements.

4. Tenan! Inprovements and the Tenand
Work Letter. An addendum in the form
of a “work letter” to most form leases
should be induded to allocate respon-
sibility for the construction and pay-
ment of tenant improvements. Thework
leeter should address related issues such
as approval of plans, the construction
schedule, the effect of delays ou the
commencement date, and allocation of
costs associated with bringing the pre-
mises into compliance with existing laws.

The tenant wants to minimize us-
foreseen construaiion costs: steps to take
include requiring the landlord tocover
expenses necessitated by inherent de-
fects or inadequacies in the base build-
ing shell or infrastructure, and in bring-
ingthe building and leased space up to
code. The tenant wants the owner to
provide a fully finished space, with the
tenant paying only for improverments
uniquely suited to its intended use, e.g.
fixtures and special elecuical or envi-
ronmental needs. The tenant should
also maximize the lenant improvement al-
lowance by broadly deﬁningthe Lenant's
allowable use forit.

5. Commencement Date. The tenpant -
should want to delay the commence-
ment date until they are able to occupy
the premises for its intended use, in
order to delay the obligation to pay
rent. This can result in a significany
savings to the tenantat the outset of the
lease. Related to the tenant improve-
ments issue discussed above, insist that



the lease commencement await the
completion and approval of those im-
provements, especially where the
landlord'scontracior is doing the work.
6. Insurance. Do not assume that n-
surance provisions contained in form
feascs are standard or ehat the required
msurance is available at commercially
reasondble rates: Hape an mssrance ex-
pert review the tnsiwance provisins to con-
firm that the required coverage exists
or that it can be reasonably obtained
and that the provisions will adequarely
protect the tenant’s sconomic interests,
- . Domage and Destruction; Most form
leases provide that tenants Tuay termi-
nate the lease only if the landlord fails
tobegin repairs of the premises within,

say;ninety {90) daysafter an event caus-

‘ing major damage, and thatthis failure
hascontnaed for thirty (30) days after
written notice from the tenant. {f the
damage can be repaived quickly at the
landlord’s éxpense, the tenant wants
the Tight to maintain the lease, Other-
wise, the tenant wants the right to ter-
minate the lease. The tenant also wanis
vent abolement if the premises niust be
temporardy vacated, in whele or part,
becanse of the danuage or desttucuon,

want to be in a position to mitigate
losses if forced by exonamics to vacate
all or part of the premises, so the lease
conditions for the landlord's consent 1o
atransferof the lease ave vitally irnpor-

tant. The law in umny parisdictioisal-
Jows a landlord to absolutely withhold

ity consent o wansfer, so- you must
negotiate Freciy transferable rights up
front. Aid endicipale possible change i
your business sructure that may require
flexibility in the future, e, if one

“partier may soon leave bt those re-

mainingwill continue the business, you
want to make surc that type of change
does notvequire landlord’s consent.

8, Pevsenal Lease Guarantees. Land-
Jords often requive pevsonal lease goar-
antees fror shareholders of smiall ov-
porations or partners in partnerships,
in order to enhance their protection
frora visk of default. A nuniber of sizuc-
lires exist W lessen, the smpadt of that re-
quirement on the individuals mvolved.
An individual's Lability uiider a guar-
anteée can be himired 10 their pariner’s
peccentage shave of thur business. Ne-
gotiate a clunse requiting the landlord
to exhaust the assets of the partnership
before it suesany partner individually.

Alse, firmiy should negotiate dedining
liability whereby the amounts pevson-
ally guaranteed will decrease over time.

10, Dispste Resibution. Commercial ten-
anis have limited defenses and righisin
Ew suites involvingnon-paymentof rent,
For instance, in many junsdictions the
renant cannotwithhold ventto protesta
failure of the landlord 1o make requred
repairs or perform agreed upon main-
tenance. The tenant would have toaffu-
mativelysus whilestill makitig rent pay-
ments, While landlords are unlikely wr
surrender legal protectons, you may
wish to negotiate for some third parry
review of any dispuite, £,g., via media-
tion, as 2 way ¢ vinsicate lease rights
without having'to goto comrt orrun the
Tisks of withholdimg rena.
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